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The judge must also take account of the principles and purposes of sentencing (sections 7 

and 8, Sentencing Act 2002), which includes imposing a penalty near to the maximum 

prescribed for the offence if the offending is near to the most serious of cases for which 

that penalty is prescribed, unless circumstances relating to the offender make that 

inappropriate. The judge must also take account of other sentences imposed on similar 

offenders for comparable offending so that, as far as possible, sentencing is a consistent 

exercise.   

The table below compares the current three strikes regime settings with standard 

sentencing settings: 

Standard sentencing process Three strikes regime 

Short-term sentence of imprisonment (two years or less) 

 Second strike 

Released after serving one half of 

sentence 

Released after serving full sentence 

Long-term sentence of imprisonment (more than two years) 

 Second strike 

Eligible for parole after serving one third 

of sentence (unless court imposes longer 

minimum period of up to two thirds of 

sentence) 

Not eligible for parole 

Released at direction of Parole Board; 

released after serving full sentence if not 

granted parole 

Released after serving full sentence 

 Third strike 

Sentenced under provisions of 

Sentencing Act; maximum penalty 

reserved for most serious cases of 

offence 

Sentenced to maximum penalty available 

for offence (e.g. 14 years for aggravated 

robbery) 

Eligible for parole after serving one third 

of sentence (unless court imposes longer 

minimum period of up to two thirds of 

sentence) 

Not eligible for parole unless court rules 

this would be manifestly unjust 

Released at direction of Parole Board; 

released at sentence expiry date if not 

granted parole 

Released after serving full sentence 

unless the judge determines it to be 

manifestly unjust then the offender moves 

through the standard parole process 

Life imprisonment for murder 

 Second/Third strike 

Eligible for parole after serving minimum 

period imposed at sentencing (may not 

be less than ten years) 

Not eligible for parole unless court rules 

this would be manifestly unjust2 

 
2 If the court determines that imprisonment without parole is manifestly unjust then a minimum period of 

imprisonment for third strike murder offence must not be less than 20 years. RE
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Released at direction of Parole Board, 

subject to release conditions imposed by 

Parole Board. 

If not eligible for parole, remains in prison 

for rest of life; if eligible for parole, 

released at direction of Parole Board 

Preventive detention 

 Third strike 

The minimum period of imprisonment must 

not be less than five years 

The minimum period of imprisonment 

must be not less than the maximum 

penalty for the offence unless this would 

be manifestly unjust 

Problems and Opportunities  

Disproportionate sentencing outcomes 

In a number of cases, judges have expressed concern about being required to impose 

disproportionately severe sentences when there have been mitigating circumstances for 

the offending, such as mental health issues. The regime also involves denying the right to 

parole, which is a useful tool for gradually reintegrating people into the community under 

close supervision. 

In 2020 in the case of Fitzgerald v R the offender’s third strike offence was an indecent 

assault that the original sentencing judge considered to be on the lower end of seriousness 

and would normally not lead to a jail term. The Court of Appeal found that the sentence of 

7 years imprisonment imposed on Fitzgerald “goes well beyond excessive punishment and 

would in their view shock the conscience of properly informed New Zealanders who were 

aware of all the relevant circumstances including Mr Fitzgerald’s mental disability” and that 

Fitzgerald “should be receiving care and support in an appropriate facility, not serving a 

lengthy term of imprisonment”.  

Another example is in R v Kingi Ratima (2017), where the judge calculated that the 

offender would ordinarily have received a prison sentence of 3 years and 11 months, 

rather than the 10 year sentence the Court was obliged to impose. 

No evidence the regime is meeting its objectives 

The three strikes regime was intended to deter repeat offenders with the threat of 

progressively longer mandatory prison terms, and to incapacitate those who continue to 

reoffend despite the additional penalties. Evidence has shown that this regime has had 

little impact on deterring offending and reducing serious crime rates. 

There is no substantive domestic or international evidence3 that can conclude whether or 

not a three st ikes regime reduces serious crime. The Ministry of Justice published an 

evidence brief that considered the impact of the regime on crime rates in New Zealand.4 

It found that  

• There have been no studies conducted on whether New Zealand’s three strikes law 

reduces crime, although observations of crimes targeted by the law do not appear to 

demonstrate any obvious effects.  

 
3  Some US studies on three strikes laws have found crime reducing effects for both minor and serious violent 

crimes as well as reduced arrest rates among offenders who received a first or second strike. However, an 
equal number of studies have found no effect on the crime rate or found that the apparent effects of the law 
disappear when changes on other societal variables, such as alcohol consumption, are accounted for. 

4  Three Strikes Law: Evidence Brief. Ministry of Justice. December 2018.   RE
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• Since the three strikes law came into effect there has been a small decrease in 

robbery and a small increase in sexual assault, however both crime rates do not fall 

far outside rates observed in the years prior to the law’s implementation. 

Deterrence is one of the underlying principles of the criminal law and is based on the 

rational choice view of human behaviour – that individuals will commit crime if the benefits 

outweigh the cost, and that crime can be made less attractive by implementing policies 

that increase the costs of illegal conduct. 

An empirical analysis of research into the effectiveness of deterrence reached the 

following conclusions: 

• The severity of punishment has essentially no deterrent effect 

• The certainty of apprehension has a small deterrent effect 

• The deterrent effect of certainty of apprehension is found most consistently in relation 

to white collar offences such as fraud, tax violations and non compliance with 

regulatory laws.5 

Deterrence theory assumes that offenders consider the consequences of their offending.  

However, research indicates that most criminals commit offences without considering the 

consequences, or in the belief they will not be caught.6 Even if someone did consider the 

consequences of their potential offending, most people are unlikely to understand what 

constitutes a ‘strikable’ offence and therefore whether the regime will apply to them.7  

Equivalent sentencing options available 

Public safety can be maintained through existing options focussed at targeting violent, 

sexual and serious offenders. The Courts already have a range of options to address very 

serious offending and the risk of subsequent re offending, which include: 

• preventive detention - an indeterminate prison sentence that allows for parole to be 

granted only when a person ceases to be an undue risk to the community. People in 

this category can be recalled to prison at any time for the remainder of their lives 

• public protection and extended supervision orders – court-imposed orders that 

allow serious violent and sexual offenders to be intensively managed indefinitely at 

the end of their sentence, to prevent further offending, including (under public 

protection orders) at a secure residential facility if necessary 

• minimum periods of imprisonment – the Courts can override standard parole 

eligibility when necessary to uphold the safety of the community and hold the offender 

to account for their actions, and 

• imposing maximum penalties – the Courts can impose terms of imprisonment up to 

the maximum penalty for the offence where the offending is extremely serious. 

These measures are a more proportionate means of protecting the public from the most 

serious violent and sexual offending, as they allow judges to take into account the 

aggravating and mitigating circumstances of the offending, as well as expert advice about 

risk from qualified health assessors.  

The three strikes regime has had several adverse impacts. 

 
5  Pratt, T. C., Cullen, F. T., Blevins, K. R., Daigle, L. E., & Madensen, T. D. (2006). The Empirical Status of 

Deterrence Theory: A Meta-Analysis. In F. T. Cullen, J. P. Wright, & K. R. Blevins (Eds.), Advances in 
criminological theory: Vol. 15. Taking stock: The status of criminological theory (p. 367–395).  

6  Nagin, D. (2013).  Deterrence in the 21st Century. Crime and Justice Journal. 
7  For example, ‘injuring with intent to cause grievous bodily harm’ is a strikable offence, but ‘injuring with intent 

to injure’ is not. RE
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Negative impact on Māori 

Māori are disproportionately over-represented in the prison population. This disparity is 

even more pronounced in the cohort of people convicted of a strike offence. Over 2018/19 

and 2019/20 combined, Māori were almost nine times more likely to receive a first strike 

than those of Europeans/other ethnicity and over 18 times more likely to receive a second 

strike. Of the 17 individuals who have received a third strike, 82% are Māori.  

Academics have highlighted that the three strikes regime disproportionately impacts 

Māori.8 As at 30 June 2020, 50% percent of those who have had a first strike and 63% of 

those who have had a second strike are Māori.  

Inconsistency with the Bill of Rights 

Section 9 of the Bill of Rights Act (BORA) states that: everyone has he right not to be 

subjected to torture or to cruel, degrading or disproportionately severe treatment or 

punishment.  

In the case of Fitzgerald v R the Court of Appeal held that the three strikes regime was 

inconsistent with the Bill of Rights because it did not have a “safety valve” for cases where 

there was a clear injustice. It stated that that part of the Sentencing Act “is capable 

of producing results that are inconsistent with section 9 of BORA, as it has in . . . the 

present case”. The Court further stated that “A provision that mandates outcomes that are 

inconsistent with BORA in realistic scenarios is itself inconsistent with BORA. The fact that 

the provision will produce unobjectionable results in other scenarios does not save it.”9

The current law limits the protections of this section significantly because it has the 

potential to require disproportionately severe punishment to be handed to an offender. This 

is because the judge cannot take into account the characteristics of the offender and the 

offending when determining the punishment   

Removal of parole as an opportunity for rehabilitation and reintegration 

Under the current three strikes regime, an individual on a third strike, must serve the 

maximum penalty available, also without parole, unless that would be manifestly unjust.10 

Because parole provides an opportunity to closely monitor people in the community under 

conditions that can be tailored to manage risk, the regime undermines reintegration.11   

The right to parole also ensures offenders are ensured timely access to rehabilitation 

programmes with the aim that they successfully complete their rehabilitation prior to their 

parole hearing.  

Other considerations: 

If the three st ikes legislation is repealed, consideration must be given to options for 

transitional arrangements for second and third strikers currently serving their prison 

sentence. Without transitional arrangements the repeal will only affect offenders whose 

sentences are imposed after the proposed legislation comes into force. 

8  Klinger, S. (2009) Three Strikes for New Zealand? Repeat Offenders and the Sentencing and Parole Reform 

Bill 2009. In Auckland University Law Review. p. 256 

9 Fitzgerald v R [2020] NZCA 292. 

10  Section 86D of the Sentencing Act 2002.
11  Parole aims to encourage offenders to participate in rehabilitation programmes that target the cause of their 

offending. Parole also gives the community a way of controlling the release of an offender back into society. 
Offenders are supervised by probation officers after their release.  The probation officers make sure offenders 
follow the conditions of their parole. (https://www.justice.govt.nz/about/learn-about-the-justice-system/explore-
the-criminal-justice-system/trial-and-prison/)  RE
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• a sentence for a second or third strike (which determines whether the impact relates 

to their eligibility for parole or the length of their sentence) 

• a short-term or long-term prison sentence (which determines whether they are eligible 

for parole or released automatically), or 

• a second or third strike sentence for murder (which irrespective of three strikes is a 

life sentence, but where ordinarily a judge would set a minimum term of 

imprisonment).16 

The options for each category are set out below. 

Second strike offenders (two years or less)  

• Option 1 (recommended): Automatic release after serving 50% of prison sentence 

(in line with standard sentencing settings). 

• Option 2: refer short-term prisoners back to their original sentencing court for re-

sentencing. 

• Option 3: Automatic release after serving two thirds of prison sentence.  

• Option 4: No transitional arrangements for this group. 

If the recommended option is adopted, some offenders will be released immediately when 

the repeal legislation comes into force. There are approximately 17 offenders in this 

category. The fact they have received short sentences indicates that their offending was 

less serious.   

Advantages: 

• Offenders will be subject to any release conditions imposed at the time of sentence 

• Avoids the risk of arbitrary detention arising for people who would ordinarily be due 

for release 

• Consistent with standard release settings. 

Disadvantages: 

• There is the possibility that some people in this category may have been given a 

more lenient sentence to account for the “no parole” requirement for second strike 

offenders.  

Alternative measures for this group have been considered to account for the potential 

undue leniency described above. Should Government wish to do more to minimise this 

risk, there are three able options: (1) raise the threshold for automatic release, for 

example two thirds of the sentence, (2) rule out transitional arrangements for this group 

altogether, or (3) refer these prisoners back to Court for re-sentencing.  

Any decision not to apply transitional provisions for this group or to raise the threshold for 

automatic release may draw criticism because it would not take account of the individual 

circumstances of each case and would perpetuate an unfairness for those who gained little 

or no ‘discount’ at sentencing. Requiring these offenders to serve their full sentences may 

also invite a legal challenge on the grounds of arbitrary detention.  

 
6  A minimum period of imprisonment (i.e. before parole eligibility) is determined by the Court at sentencing. It 

can be no less than 10 years for a life sentence. In exceptional cases, a life sentence can be imposed without 
the possibility of parole. The Christchurch mosque attacker was the first person in New Zealand to receive this 
sentence. RE
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The Ministry considers re-sentencing would be the most viable option for addressing the 

risk of undue leniency. However, the Ministry does not consider that is it warranted 

because any benefit will have been small (several weeks). People in this category may 

end up serving their full term of imprisonment before re-sentencing occurs. Conditions 

imposed on release allow for monitoring for the remainder of the sentence. 

Second strike offenders (over two years) 

• Option 1 (recommended): Eligible for parole after serving one third of sentence. If 

individuals have already served one third of their sentence, they are to be considered 

for release by the Parole Board as soon as practicable. 

• Option 2: Eligible for parole after serving two thirds of sentence. If individuals have 

already served two thirds of their sentence, they are to be considered for release by 

the Parole Board as soon as practicable. 

• Option 3: Referred to Court for determination of appropriate minimum period of 

imprisonment (MPI). 

The Ministry recommends that second strike offenders serving long-term sentences of 

imprisonment (over two years) become automatically eligible for parole after they have 

served one third of their sentence. Those who have already served one third would be 

considered by the Parole Board as soon as practicable. There are approximately 189 

offenders in this category 

Advantages: 

• Parole is a means of reintegrating people into the community 

• It reinstates standard sentencing settings 

• Avoids risk of arbitrary detention 

• Avoids administrative burden 

Disadvantages: 

• It does not account for the fact that in approximately 10% of cases, judges opt to 

impose a minimum period o  imprisonment set between one third and two thirds of the 

sentence, which is a discretionary power.  

• It is possible that a small number of prisoners will be released earlier than they 

otherwise might have. 

The Ministry considers that there are adequate mitigations for any such concern, including: 

• the fact that an earlier parole eligibility date is by no means a guarantee of earlier 

release - on average people serve approximately 75% of their prison sentence before 

being re eased on parole, and 

• the Parole Board cannot grant parole to people who are considered to present an 

undue risk to the public. 

Life sentences for murder – second strike offenders 

• Option 1: Re-sentencing in High Court. 

• Option 2 (recommended): Individuals can apply to the High Court for re-sentencing. 

However, they must demonstrate they have been materially disadvantaged by being 

sentenced under the three strikes law. 

In cases involving second strike offenders convicted of murder (approximately 14 

offenders), the Court must impose a life sentence without parole, unless it would be 
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manifestly unjust to do so. The Ministry thinks it would be prudent to allow a right to apply 

for a re-sentencing for this category of offenders. If this option is supported, offenders 

would be able to apply to the High Court for re-sentencing where they can demonstrate 

that they have been materially disadvantaged, in terms of their sentencing or parole 

outcome, by being sentenced under the three strikes regime.  

Advantages: 

• More proportionate with standard sentencing settings and consistent with BORA  

There may be grounds for legitimate concern around sentencing outcomes in some 

cases. 

• Reduces the administrative burden of automatic re-sentencing.  

Disadvantages: 

• No automatic right to resentencing. The burden of making the application and proving 

the disadvantage is on the offender. There will be potential legal challenges regarding 

New Zealand Bill of Rights Act 1990 

Third strike offenders  

• Option 1 (recommended): Referred back to High Court for re-sentencing (including 

to determine MPI).17 

The Ministry recommends third strike offenders serv ng sentences of imprisonment should 

be referred back to the High Court for re-sentencing  There are approximately 17 offenders 

in this category. The Ministry considers this the only viable option available because for 

this category of offenders there is no original sentence to revert back to, so re-sentencing 

on an individual basis is the only real option if any action is to be taken for this small group. 

Advantages: 

• More consistent with standard sentencing settings and BORA. The disproportionate 

impact of the regime is greatest for third strike offenders, as in every case but one, 

judges have made it clear in their sentencing notes that they would not have imposed 

the maximum prison term had they been able to exercise discretion.18  

Disadvantages:  

• Could create a small administrative burden on Courts arranging the re-sentencing.  

• Uncertainty and stress for a small number of victims. 

Life sentences for murder – third strike offenders 

• Option 1 (recommended): Re-sentencing in High Court. 

• Option 2: Individuals can apply to the High Court for re-sentencing. However, they 

must demonst ate they have been materially disadvantaged by being sentenced 

unde  the three strikes law. 

In cases invol ing third strike offenders convicted of murder (currently 3 offenders), the 

Court must impose a life sentence without parole, unless it would be manifestly unjust to 

do so  The Ministry recommends that all third strike offenders sentenced for murder be 

automatically eligible to be re-sentenced in the High Court.  

 
17  The High Court is the court where third strike offenders are sentenced.  If they were sent to the Court of 

Appeal for resentence this would impact the right to appeal to the Court of Appeal. 
18  R v Kingi Ratima, Hamilton High Court (2017). The judge calculated that the offender would ordinarily have 

received a prison sentence of 3 years and 11 months, rather than the 10 year sentence the Court was obliged 
to impose. RE
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